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THE CONFERENCE‘ OF COMMISSIONERS 
ON UNIFORM STATE LAWS. 


One of the most unique legislative bodies 
in the world is meeting this week in the City 
of St. Louis. That body is the Conference 
of Commissioners on Uniform State Laws, 
and it is unique in that it works more slow- 
ly and more thoroughly than any legisla- 
ture in the world, and though it has no con- 
stituency, its enactments are in force in 
every state of the union. 

We welcome this great body of law-giv- 
ers to the home of the Central Law Journal 
and are delighted to take this occasion 
to call attention once more to the valuable 
contribution which this great conference 
is making to the codification and standard- 
ization of American commercial law. In 
this respect its work can be compared more 
nearly than to anything else to the labors 
of the great commission which, during the 
reign of Justinian, codified the laws of 
Rome. 

The editor of this Journal has always 
appreciated the work done by this com- 
mission, but*this appreciation was inspired 
more by wonder than by an understanding 
of the vast indirect benefits that have come 
from the work of this conference. He, with 
many others, wondered at the accuracy of 
the Uniform Negotiable Instruments Law 
and its quick acceptance throughout the 
country. He wondered that men could be 
found who could give the time and the 
study to produce a code so perfect as to 
be able to wipe out all the learning and 
destroy all the textbooks on a great subject 
of law. He did not then see that the great 
fact of uniformity in the laws regulating 
commerce was making the United States a 
great homogeneous nation and helping to 
build up a great national commerce to which 
state lines were no longer insuperable bar- 
riers, 





But the editor is now more than a mere 
onlooker. He is a member of the Confer- 
ence from the State of Missouri and must 
in the future contribute his share to the real 
labors of the Conference. At the meeting 
of the Conference in St. Louis this year 
he shall perform the obligations of host, 
having been assigned to these delightful 
duties by Hon. Frederick W. Lehmann, the 
President of the St. Louis Bar Association. 

The program this year includes a further, 
and possibly, the concluding, discussion of 
the Uniform Corporation Act. A new uni- 
form act will be put into tentative form—a 
Uniform Banking Act. The Uniform Oc- 
cupational Diseases Act is also nearing 
completion. In this connection it should 
be said that demands are constantly in- 
creasing from many persons for uniform 
laws on many new reform measures. Such 
matters are usually regarded as beyond the 
scope of the Conference. The argument is 
often advanced, however, by the proposers 
of some new popular legislation that it is 
better for the Conference to prepare a wise 
law on a new subject and prevent errors be- 
ing made in such law than to try to correct 
errors after much conflicting and confus- 
ing legislation has been passed. This view 
looks upon the Conference as a mere draft- 
ing bureau, and in the mind of many of the 
members weakens the influence and dissi- 
pates the energies of the Conference which 
should be devoted to the codification of 
well-settled branches of the common law 
in which the element of uniformity is de- 
sirable. 

One of the most interesting indications 
of the remarkable influence of the Confer- 
ence over legislation affecting any of the 
great commercial codes for which it is re- 
sponsible is seen in the appeals that come 
every year from various organizations for 
some amendment in these codes. ‘These 
men, who are interested in working a 
change in the Uniform Negotiable Instru- 
ments Law or the Uniform Bill of Lading 
Act or any other uniform law, do not go 
to the legislatures of the various states with 
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their propositions for the simple reason that 
very few legislatures will agree to make any 
changes in the uniform commercial codes 
without the recommendation of the Confer- 
ence. ‘Therefore all persons or organiza- 
tions that seek to change any of the provi- 
sions of these vital commercial codes must 
first present their suggestions to a body 
which is capable, by reason of study and 
experience, to give to such suggestions the 
proper consideration. This fact insures the 
integrity and permanence of these great 
codes and that they will not be destroyed by 
legislative tinkering. 

This year two great organizations, the 
American Bankers Association and _ the 
American Vehicle Manufacturers Associa- 
tion have made an appeal to the Confer- 
ence in elaborate briefs to change or add 
certain provisions in the Uniform Nego- 
tiable Instruments Law and the Uniform 
Conditional Sales Act respectively. The 
subject of each amendment is thoroughly 
briefed by competent counsel, who will 
also present oral arguments in support of 
their positions to the particular commit- 
tees having charge of the laws sought to be 
amended. 

The Conference is having difficulty where 
it was least expected — from the courts. 
While legislatures appreciate the element 
of uniformity to such a degree that they 
will not consider amendments to the uni- 
form laws without the approval of the Con- 
the 
other hand, have been either so ignorant 


ference, some appellate courts, on 
or so obstinate as not to recognize this es- 
sential principle of uniformity and have 
construed the provisions of the uniform 
acts as if they were nothing more than 
declaratory of the former law of the state 
and had nothing to do with the law in other 
states. The uniform acts are not codifica- 
tions of the law of any particular state; 
they are codifications of the law of all the 
states and when passed are not merely de- 
claratory of former decisions of the local 
but absolutely supersede them. 
Moreover, the principle of uniformity is ex- 


courts 





pressly declared to be one of the chief pur- 
poses of the legislatures in passing the 
uniform acts, and this declaration of policy 
on the part of the legislatures is binding on 
the courts and should constrain them so to 
construe such acts as to keep them uni- 
form in construction as well as in letter 
with the law of every other state. 

The Commissioners appeal to the Bar in 
every community to support the work of 
the Conference. They have a right to ex- 
pect that every judge and lawyer shall ac- 


- quaint himself with the origin and purpose 


of the uniform acts and seek to make and 
keep the law of his state on these particular 
subjects uniform with the law of every oth- 
er state. In so doing the Bar will not 
only render a distinct public service, but 
will also materially lighten their own la- 
bors in making it possible for them to ad- 
vise clients with some confidence concern- 
ing any question arising under that branch 
of the law covered by these codes. 








NOTES OF IMPORTANT DECISIONS. 


INNKEEPER’S DUTY TO KEEP FLIES 
OUT OF HIS DINING ROOM.—The world 
moves on and that which our fathers tolerated 
is today regarded as a nuisance. In the time 
of the world’s ignorance, the fly was regarded 
as a harmless insect; today the powerful mi- 
croscope has shown him to be a dangerous 
enemy of mankind, carrying about on his body 
the deadly germs of typhoid fever. 

Of this fact the courts will take judicial no- 
tice and therefore the presence of the fly in 


the dining room of a hotel is a nuisance justi- 


fying the guest in leaving his meal untouched 
and even violating his contract reserving a 
suite of rooms for a definite period of time. 
Such was the decision in the recent case of 
Williams v. Sweet, 110 Atl. Rep. 316. 

The plaintiff kept a summer resort in Maine 
and defendant had spent many summers at 
his place. As was his custom he contracted 
for a suite of rooms. He came with his fam- 
ily and declared himself pleased with the 
room, the food, and the service—but the flies! 
—they were unbearable. The innkeeper had 
become used to them, but the defendant, whose 
revolt against the fly had been inspired by 
many “swat the fly” campaigns, could not 
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stand for it. So the next morning he arises 
from the table, packs his trunk and leaves 
without paying for any of the service he had 
contracted for and found another resort where 
the fly was taboo. The plaintiff sued for 
breach of contract, having lost several weeks’ 
occupancy of the suite contracted for by the 
defendant, but the Supreme Court of Maine 
held he was justified in leaving. The Court 
declared the rule of law applicable to this 
case in a few words. The Court said: 


“Our conclusion is that under the evidence 
the defendant was fully justified in leaving 
this hotel in view of the implied duty on the 
part of the plaintiff to provide the defendant 
and his party, as his guests, a dining serv- 
ice that was reasonably free from insanitary 
conditions, having in mind at all times, upon 
the question of reasonableness, the particu- 
lar dangers that are now well known to be 
effective in causing such conditions, and the 
verdict of the jury to the contrary was mani- 
festly wrong. Reasonable care is always 
measured by the imminence of the danger to 
be avoided. Reasonable conditions of sani- 
tation are likewise always to be measured by 
the fatality of the diseases liable to be com- 
municated as the result of the lack of such 
conditions. It might be improvident to expose 
one to the germs of measles, but it would be 
a base and degenerate act to knowingly toler- 
ate conditions that would tend to the com- 
munication of a fatal disease.” 


The law does not lag so far behind science 
after all. It has not been so long ago that the 
fly and the mosquito were indicted by science 
as the carriers of malaria, typhoid and yel- 
low fever germs. When that indictment was 
fully proven the courts took judicial notice 
of the finding and anyone having the care 
of other people under his charge, who did not 
screen against these pests would be negligent 
in the performance of his duty. The Court in 
the principal case shows how much of the 
discoveries of science in respect of flies and 
mosquitos the courts are willing to accept 
without proof. The Court said: 

“It is a matter of common knowledge that 
the common house fly has come to be re- 
garded by the enlightened understanding not 
only as one of the most annoying and repulsive 
of insects, but one of the most dangerous in 
its capacity to gather, carry and disseminate 
the germs of disease. He is the meanest of 
all scavengers. He delights in reveling in 
all kinds of filth; the greater the putrescence 
the more to his taste. Of every vermin, he 
above all others is least able to prove an alibi 
when charged with having been in touch with 
every kind of corruption, and with having be- 
come contaminated with the germs thereof. 
After free indulgence in the cesspools of dis- 
ease and filth, he then possesses the further 
obnoxious attribute of being most agile and 





persistent in ability to distribute the germs 
of almost every deadly form of contagion. 

“It is a matter of common knowledge that 
yellow fever was formerly the scourge of cer- 
tain localities in our own and other coun- 
tries. For years no one mistrusted or was 
able to detect the cause. But one day it was 
announced that a certain kind of mosquito by 
his sting communicated the germs of this 
dread disease. The knowing introduction of 
one of these mosquitos now would constitute 
a criminal offense. While the house fly has 
not yet been regarded as fatal as a mosquito, 
he nevertheless is now attracting the serious 
attention of sanitary and health departments 
all over the country, in fact all over the world. 
The dangers’ with which his presence is 
fraught is also a matter of common knowl- 
edge, and hence of judicial notice.” 





RAILWAY TRAINMAN ENGAGED IN IN- 
TERSTATE COMMERCE THOUGH CARS 
NOT BILLED TO DESTINATION WHEN 
HANDLED BY HIM.—The Supreme Court’s 
decision in the recent case of Philade)phia 
& R. Ry. Co. v. Hancock, 40 Sup. Ct. Rep. 512, 
so enlarges the definition of what consti- 
tutes interstate commerce within the meaning 
of the Employers’ Liability Act as practically 
to deny to railway employes within a state 
the benefit of the local Workmen’s Compensa- 
tion Acts. 

In this case the Court held that a rail- 
way trainman, belonging to a crew operating 
a train of loaded cars from a colliery to yards 
two miles away, was engaged in _ inter- 
state commerce, where the ultimate destina- 
tion of some of the cars was outside the 
state, as appeared from the instruction cards 
or memoranda delivered to the conductor by 
the shipping clerk at the mine, and freight 
charges were paid for the entire distance, be- 
ginning at the mine, though the cars were not 
weighed and billed to the consignee until an- 
other crew moved them from such yard to 
scales some ten miles away, where they were 
inspected, weighed and billed. 

The duties of the deceased never took him 
out of Pennsylvania; they related solely to 
transporting coal from the mines. When in- 
jured he belonged to a crew operating a train 
of loaded cars from Locust Gap colliery to 
Locust Summit yard, two miles away. 

The fact that the ultimate destination of 
one or more of these particular cars was out- 
side the state was taken to be controlling, 
although the cars destined to go out of the 
state had not as yet been billed to specific con- 
signees. In fact, all the cars were later to 
be turned over to another crew to be weighed, 
billed and made up into trains for foreign 








136 


CENTRAL LAW JOURNAL No. 8 








shipment. It seems to us Justice Clarke was 
justified in his dissent to this decision, since 
by such reasoning all railway employes can in 
a@ more or less remote sense, be said to be 
engaged in interstate commerce. The answer 
of the Court to respondent’s argument that 
the cars in this pagticular train were not as 
yet in interstate commerce was as follows: 


“Respondent, maintains that the coal in 
cars ticketed for transportation as above de- 
scribed did not become part of interstate com- 
merce until such cars reached Shamokin 
scales and were there weighed and billed. 
But we think former opinions gf this Court 
require the contrary conclusion. The coal 
was in the course of transportation to an- 
other state when the cars left the mine. 
There was no interruption of the movement; 
it always continued towards points as origi- 
nally intended. The determining circum- 
stance is that the shipment was but a step 
in the transportation of the coal to real and 
ultimate destinations in another state. Coe 
v. Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 L. 
Ed. 715; Railroad Commission of Ohio v. 
Worthington, 225 U. S. 101, 108, 32 Sup. Ct. 
653, 56 L. Ed. 1004; Texas & New Orleans 
R. R. Co. v. Sabine Tram Co., 227 U. S. 111, 
124, 126, 33 Sup. Ct. 229, 57 L. Ed. 442; Rail- 
road Commission of Louisiana v. Texas & 
Pacific R. R. Co., 229 U. S. 336, 341, 33 Sup. 
Ct. 837, 57 L. Ed. 1215; Baer Brothers Mer- 
cantile Co. v. Denver & Rio Grande R. R. 
Co., 233 U. S. 479, 34 Sup. Ct. 641, 58 L. Ed. 
1055.” 








SOVEREIGN POWERS OF CONSTI- 
TUTIONAL GOVERNMENTS. 


The powers of a sovereign government 
include the power to collect from its peo- 
ple money or other tributes for govern- 
mental expenses; the power to impress 
personal service and to take private prop- 
erty for governmental purposes; the 
power to regulate the conduct and trans- 
actions of persons, to secure governmen- 
tal efficiency and for the common wel- 
fare; and the power to enforce its gov- 
ernmental authority and regulations up- 
on persons and property within its juris- 
diction. There may be other governmen- 
tal powers that exist in sovereign govern- 
ments that could be classified. In con- 


stitutional sovereignties the exercise of 
governmental power is regulated by the 








limitations contained in the paramount 
organic law. 


In all sovereign governments there is 
of necessity an inherent power to secure 
its integrity, efficiency and continuance, 
by the exercise of such authority as is ap- 
propriate for the purpose. Although the 
exercise of a particular power for that 
purpose may be limited or even denied by 
the paramount law, yet an implied de- 
nial by the dominant law of the right of 
a paramount sovereignty to use powers 
not expressly forbidden, that may be es- 
sential or appropriate to preserve the in- 
tegrity, efficiency and continuance of its 
government, is inconceivable. 

Each state of the American Union has 
all the powers of a sovereign government 
except those powers that for the common 
welfare of the people of all the states 
have been conferred upon or surrendered 
to the United States as a paramount gov- 
erning sovereignty by the Federal Con- 
stitution and the amendments thereto. 
The exercise of the powers that are in- 
herent in, and reserved to, the states sev- 
erally, is regulated by the State Consti- 
tutions subject to possible controlling 
provisions of the Federal Constitution. 

The authority that is inherent in the 
state governments and commonly known 
as the “police power,” is but a portion 
of the general sovereign authority of the 
respective states. It is exerted to pro- 
vide and to enforce such regulations ai- 
fecting the conduct of persons and the 
use of property as will conserve the gen- 
eral welfare with particular reference to 
the safety, health and morals of the peo- 
ple. The extent and limitations of this 
power have not as yet been accurately 
and completely defined, but its general na- 
ture and scope are quite universally un- 
derstood, and particular applications of 
the power are numerous in the dominant 
judicial pronouncements by the courts of 
the country. In general, the power ex- 
tends to all matters appropriate to con- 
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serve the common welfare of the people; 
and its exercise is subject only to the lim- 
itations contained in the State and Fed- 
eral Constitutions that are designed to 
secure private rights against the exer- 
tion of arbitrary and oppressive govern- 
mental authority. The most usual lim- 
itations that are by the courts imposed 
upon legislative exertions of police power, 
are that organic private rights be not un- 
reasonably invaded at all, and that any 
permissive invasion of organic rights to 
conserve the public health, safety, morals 
and general welfare shall be appropriate 
to the particular dominant public purpose 
and shall not in substance, extent or ap- 
plication be arbitrary or inexpedient or 
in excess of reasonable and just require- 
ments to meet the public need. 


While that portion of governmental au- 
thority known as the “police power” 
when it is asserted by the states, is in- 
herent in the state's sovereignty, though 
not conferred by the organic law, a some- 
what similar power, confined to the par- 
ticular subjects of regulation and author- 
ity that are committed to Congress by 
the Federal Constitution, may be exerted 
by the Federal government pursuant to 
Acts of Congress designed to effectuate 
granted or inherent powers. The Fed- 
eral Constitution expressly provides that 
“the Congress shall have power to * * * 
provide for the common defense and gen- 
eral welfare of the United States,” “to 
regulate (interstate and foreign) com- 
merce,” “to declare war,” “to raise and 
support armies,” “to provide for organiz- 
ing, arming and disciplining the militia,” 
“to exercise exclusive legislation in all 
cases whatsoever over such district (not 
exceeding ten miles square) as may, by 
cession of particular states, and the ac- 
ceptance of Congress, become the seat of 
government of the United States, and to 
exercise like authority over all places 
purchased by the consent of the legisla- 
ture of the state in which the same shall 





be, for the erection of courts, magazines, 
arsenals, dock yards and other needful 
buildings,” and “to make all laws which 
shall be necessary and proper for carry- 
ing into execution the foregoing powers, 
and all other powers vested by this Con- 
stitution in the government of the United 
States, or in any department or officer 
thereof.” Under some, if not all, of these 
express grants, the 
United States may exert powers some- 
what analogous to “police power,” 


the Congress of 


when 
the exercise of such power may be ex- 
pedient to effectuate powers that are ex- 
pressly granted or that may be inherent 
in sovereignty, and the particular power 
asserted and the manner of its exercise 
are not forbidden by the paramount law. 

Some of the later amendments to the 
Federal Constitution confer upon Con- 
gress power that in some respects may 
bé regarded as resembling the power ex- 
erted by the states that is called “police 
power.” 


In the District of Columbia the govern- 
ing authority of Congress is complete and 
all-embracing. Somewhat similar powers 
exist in the Congress as to ceded reser- 
vations, territories and provinces of the 
United States. 


In view of numerous decisions of the 
Federal Supreme Court sustaining Acts 
of Congress under the war power, the 
commerce power and other powers of 
Congress, it may not be seriously doubted 
that powers akin to the police power of 
the states may be exercised by Congress 
to effectuate any power that is conferred 
upon Congress or that is inherent in para- 
mount sovereignty, unless the action 
taken clearly violates some express pro- 
vision of the Federal Constitution. Such 
power apropriately exercised to conserve 
the public safety, morals, health, peace 
and general welfare, may be essential to 
the integrity, efficiency and continuance 
of the Federal government; and a pri- 
mary purpose of a sovereign government 
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is to maintain itself in efficiency and in- 
tegrity. ; 

The necessity or expediency of statu- 
tory regulations to effectuate an inher- 
ent or granted governmental power is 
determined by the law-making body in 
the enactments, and the courts interfere 
only when the regulations are patently 
arbitrary and have no fair relation to any 
legislative power. 


The necessary result is that by what- 
ever name it may be called, the power to 
conserve the general welfare of its peo- 
ple to the end that the government may 
accomplish its primary purposes, is inher- 
ently vested in every sovereign govern- 
ment, and that its exercise may be regu- 
lated by paramount organic law, but may 
not, by implication at least, be wholly 
prohibited, since that would inevitably 
tend to permit a partial or perhaps a total 
destruction of the government as an effi- 
cient agency to sustain sovereignty un- 


der which human society may exist in 
comparative safety with opportunities to 
advancement in civilized development, 
which is the chief object of all govern- 
ments. 


So there may exist in the paramount 
sovereign government of the United 
States of America under the Federal Con- 
stitution a National Police Power, or a 
power similar thereto, that can be ex- 
erted in the states of the Union by virtue 
of appropriate Acts of Congress designed 
to effectuate its granted powers, or the 
inherent sovereign powers of the Nation, 
“in order to form a more perfect Union, 
establish justice, insure domestic tran- 
quility, provide for the common defense, 
promote the general welfare and secure 
the blessings of liberty to” “the people 
of the United States,” that being the pur- 
pose of the Federal Constitution as ap- 
pears from the first statement in that pre- 
eminent chart of human government. 

J. B. Wurrrrevp. 

Tallahassee, Fla. 





MENTAL SUFFERING AS AN ELE- 
MENT OF DAMAGE IN CON- 
TRACT.* 


The fact that damages for mental suf- 
fering are not usually assessed or proper 
to be assessed in contract cases has led 
many to believe that no breach of con- 
tract could give rise to a valid claim for 
such damages. This belief is entirely er- 
roneous. Although this subject is not il- 
luminated by a multitude of decisions, it 
may be taken as well settled that there are 
some instances in which a breach of con- 
tract may bring about mental suffering as 
a natural, probable and proximate result 
justifying the assessment of damages.* 

Probably the rule of non-assessment of 
damages for mental suffering in the case 
of the breach of an ordinary business con- 
tract, is the cause of the frequent and un- 
founded belief that mental suffering is 
never a compensable element of damage in 
contract. It has long been well settled 
that mental suffering is not such a result 
as the parties to such a contract must have 
contemplated as a natural and probable re- 
sult of the breach.? If two parties make a 
common business contract, it is obvious 
that, although its nonfulfillment may cause 
worry, anxiety and mental suffering, such 
results are not contemplated or expected by 
the parties. A business contract contem- 
plates only business elements. 

Owing to the fact that breach of promise 
to marry is, as to measure of damages, 
treated practically as if it were a tort, there 
is no practical reason why we should give 
it extended consideration here. It is suffi- 
cient merely to call attention to the well- 
known rule that mental suffering is a com- 
pensable element of damage in actions 


*This article, by the author of the recent work 
of Bauer on Damages, will be read with interest 
by the profession, as it treats of a subject that 
has given lawyers and judges much trouble.— 
Editor. 

(1) See Bauer on Damages, § 79. 

(2) Hamlin v. Great Northern Ry. Co., 1 
Hurl. & N. 408, 156 Eng. Repr. 1261. 
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brought for breach of contract to marry.® 
If we wish to account for this on ordinary 
contract grounds, we may easily do so, as 
no result of any breach of contract could 
possibly be more natural and probable than 
this. 


There are, however, several instances of 
breach of contract in which the elements 
of damage include mental suffering, with- 
out any such similarity to tort cases as 
has been mentioned as occurring in breach 
of promise. 


Contracts for acts that are solely or prin- 
cipally for social purposes naturally would 
give rise to practically no valid claim for 
damages, if compensation for mental suf- 
fering were not allowed. In an Alabama 
case* it was held that defendant, a livery- 
man who had broken his contract to fur- 
nish a carriage and team for the special 
purpose of carrying the plaintiff, his 
friends, and relatives from his home to a 
church three miles away, where plaintiff 
was to be married, and thus delayed the 
wedding, it was proper to assess damages 
for mental suffering. In this case, the 
Court said: “In this particular case, con- 
sidering the subject-matter of the contract, 
the special purpose and exceptional use to 
which plaintiff intended to put the carriage, 
which was communicated and well known 
to the defendants, and with reference to 
which they contracted, it would seem that 
it was within the reasonable contemplation 
of the parties when the contract was en- 
tered into under the special known circum- 
stances, that the immediate effect and prox- 
imate result ensuing from a breach of the 
contract by the defendants would cause 
the plaintiff inconvenience, annoyance, men- 
tal harassment, or distress, and make him 
to suffer physical delay with the attendant 
discomfort, as well as mental pain in con- 
sequence thereof. Certainly it is but com- 
mon knowledge that some distress of mind 


(3) Wells v. Padgett, 8 Barb. (N. Y.) 323. 
(4) Browning v. Fies, 4 Ala. App. 580, 58 So. 
$31. 





must be the natural and proximate con- 
sequence of being delayed and not having 
proper conveyance to meet an appointment 
of such delicate nature.” The same court 
had already held that, for a breach of con- 
tract of transportation, a woman might re- 
cover for mental distress and worry due to 
being prevented and delayed in securing 
stateroom accommodations while on her 
bridal trip.° It had also been held by the 
same court that, where defendant con- 
tracted to carry plaintiff by automobile and 
delayed two hours in doing so, plaintiff 
could recover for his mental suffering 
brought about by the delay.* This latter 
decision may be sound, but not enough 
facts are reported to indicate appreciable 
mental suffering or a previous contempla- 
tion of the likelihood of such suffering. 


In Louisiana it has been held that a 
dressmaker, upon breach of a contract to 
make wedding dresses, must compensate 
“The bride, it seems, 
was counting absolutely upon having the 
dresses, and found herself entirely unpro- 


for mental suffering. 


vided for the entertainments incident to her 
wedding tour and to her arrival at the 
home of her husband in Louisville, Ky. 
For want of suitable dresses, she had to 
forego these entertainments, and to decline 
all invitations in the several cities she vis- 
ited, and, in fact, to cut short her bridal 
tour; all to her great chagrin and morti- 
fication and humiktion.” This case was 
decided under a provision of the Louisiana 
Civil Code, Art. 1934, as follows: “When 
the debtor has been guilty of no fraud or 
bad faith, he is liable only for such dam- 
ages as were contemplated, or may reason- 
ably be supposed to have entered into the 
contemplation of the parties at the time of 
the contract.’”’ The fact that this provision 
of the code states substantially the com- 
mon-law rule as to damages in contracts, 
effectively disposes of any possible objec- 


(5) Central of Georgia Ry. Co. v. Knight, 3 
Ala. App. 436, 57 So. 253. 
(6) Taxicab Co. v. Grant, 57 So. 141. 
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tion to this case as being not pertinent to 
the common-law rule.’ 

One of the clearest cases of the allow- 
ance of damages for mental suffering in 
contract is Aaron v. Ward,’ a New York 
case, in which the mental pain of plaintiff, 
a woman, who was, contrary to her con- 
tract with defendant, expelled from defend- 
ant’s bath-house at Coney Island. The 
Court said: “The action is for a breach 
of the defendant’s contract and not for a 
tortious expulsion. * * * It is contended 
for the defendant that as the action was on 
contract, the plaintiff was not entitled to 
any damages for the indignity of her ex- 
pulsion from the defendant’s establishment. 
It may be admitted that, as a general rule, 
mental suffering resulting from a breach 
of contract is not a subject of compensa- 
tion, but the rule is not universal. It is 
the settled law of this state that a pas- 
senger may recover damages for insulting 
and slanderous words uttered by the con- 
ductor of a railway car as a breach of the 
company’s contract of carriage.®° The same 
rule obtains where the servant of an inn- 
keeper offers insult to his guest.2° And it 
must be borne in mind that a recovery for 
indignity and wounded feelings is compen- 
satory and does not constitute exemplary 
damages.” 

The fact that the assessment of damages 
for mental suffering is often accompanied 
by the award of exemplary damages, and 
the further fact that mental suffering, be- 
ing an element intangible and incapable of 
exact measurement by any satisfactory 
standard,-may easily be made the hasis of 
very heavy damages, with a real purpose 
in the jury to punish the defendant, induce 
confusion between exemplary damages and 
damages for mental suffering. The further 


(7) Lewis v. Holmes, 109 La. 1030, 34 So. 66, 
61 L. R. A. 274. 

(8) 203 N. Y. 351, 96 N. E. 736. 

(9) Gillespie v. Brooklyn Heights R. Co., 178 
N. Y. 347, 70 N. E. 857. 

(10) De Wolf v. Ford, 193 N. Y. 397, 86 N. E. 


527. 
(11) Hamilton v. Third Ave. R. Co., 53 N. 
Y. 26. ; 











fact that some courts have practically made 
exemplary damages a mere type of com- 
pensatory damages, adds confusion to con- 
fusion.’* 

The reasoning of the defense in such 
cases as the one just quoted, sometimes has 
been that damages for mental suffering 
are a species of exemplary damages, and 
are not at all compensatory ; that exemplary 
damages are never assessed in a contract 
case, and that therefore damages for men- 
tal suffering cannot be assessed in such 
cases. This contention is not only unsound, 
but absurd, the first premise being without 
the least support in reason. Damages as- 
sessed for suffering of the mind are as 
strictly compensatory as any damages can 
be. Being an element of actual damage in 
some cases of contract, mental suffering 
should be held compensable in such cases. 

In New York it was also held that, where 
the plaintiff, having paid the price of ad- 
mission to defendant’s dance hall, was 
wrongfully expelled, a recovery could be 
had for wounded feelings.’* In this case, 
as in many others, the plaintiff would be 
without any effective remedy if he were 
denied the right to recover for mental suf- 
fering, as, in many if not most instances, 
this would be the only element of damages 
upon his wrongful exclusion in violation 
of the contract. 

In most cases of breach of a telegraph 
company’s contract to transmit a message 
announcing death or sickness, the only ele- 
ment of damage worth while is mental suf- 
fering. Those courts, including federal, 
which do not allow damages for this ele- 
ment in such cases, are simply and effec- 
tively wiping out all the benefits of any 
remedy for such breach. The plaintiff, in 
this, as in most other cases, is suing, not 
for the mere satisfaction of establishing 
some theoretical legal right ; he is suing for 
substantial damages. To say to the plain- 
tiff in such a case, “Yes, we find for you, 


(12) Bauer on Damages, p. 120. 
(13) Smith v. Leo, 92 Hun (N. Y.) 242. 
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but find that the limit of recovery in the 
case is the fifty cents paid for the mes- 
sage,” is truly to feed the plaintiff on 
mere husks and to hand out “justice” of 
a kind that will do much to make the laity 
lose faith in courts and law. ‘There is a 
crying need for federal legislation permit- 
ting the assessment of damages for mental 
suffering in all such cases in the federal 
courts. During the recent war, many mes- 
sages were negligently delayed for days in 
the receiving office, to the great distress 
of the persons most concerned, the agents 
of the company probably knowing the prac- 
tical relief from all responsibility for such 
messages, given them by the federal rule, 
so far as interstate messages were con- 
cerned."* 

Where breach of a contract to transport, 
bury or care for a corpse occurs, obviously 
the only important damage is mental suf- 


fering. This element has often been al- 
lowed,® but it has sometimes been re- 
fused.?* 

(14) See: Western Union Tel. Co. v. Hill. 163 


Ala. 18, 50 So. 248; Mentzer vy. Western Union 
Tel. Co., 93 Ia. 752, 62 N. W. 1, 28 L. R. A. 72, 
57 Am. St. Rep. 294; Stuart v. Western Union 
Tel. Co., 66 Tex. 580, 18 S. W. 351, 59 Am. Rep. 
623; Reese v. Western Union Tel. Co., 123 Ind. 
294, 24 N. E. 163, 7 L. R. A. 583, all allowing 
recovery for mental suffering; and see: Chase 
v. Western Union Tel. Co., 44 Fed. 554; West- 
ern Union Tel. Co. v. Sklar. 126 Fed. 295; Con- 
nelly v. Western Union Tel. Co., 100 Va. 51, 40 
S. E. 618, 9% Am. St. Rep. 919. There are many 
other cases on both sides of this question. All 
these cases should be carefully differentiated 
from such cases as Stansell v. Western Union 
Tel. Co., 107 Fed. 668, which holds that breach 
of a contract by a telegraph company to trans- 
mit money can give rise to no recovery of 
damages for mental suffering occasioned by 
plaintiff’s consequent eviction from her home. 
Such a case is merely one of an ordinary busi- 
ness contract, and mental suffering is not con- 
templated by the parties as a natural and 
probable consequence of the breach, and besides, 
the eviction was not a proximate result of the 
breach of contract. 

(15) Louisville & N. R. Co. yv. Hull, 113 Ky. 
561, 68 S. W. 433, 57 L. R. A. 771; Renihan v. 
Wright, 125 Ind. 536, 25 S. E. 822, 9 L. R. A. 514, 
21 Am. St. Rep. 249; Lindh v. Great Northern 


Ry. Co., 99 Minn. 408, 109 N. W. 8238, 7 L. R. A. 
(N. S.) 1018. Hale v. Bonner, 82 Tex. 33, 17 S. 
W. 605, 14 L. R. A. 336, 27 Am. St. Rep. 850; 


Dunn v. Smith (Tex. Civ. App), 74 S. W. 576. 
(16) Hall vy. Jackson. 24 Colo. App. 225, 134 
Pac. 151. 





In all of these cases, some will say that 
there should be no damages for mental suf- 
iering allowed, unless other damage is 
proven, and such is the weight of case au- 
thority.’* But is there any sound legal rea- 
soning behind such a rule? Has there not 
been a confusion of damage with legal in- 
jury? One must admit that, without legal 
injury, there can be no recovery for men- 
ial suffering. Legal injury may, however, 
consist of a wrong that gives rise to a 
right of action regardless of the presence or 
absence of damage, or it may be grounded 
in damage in a case in which damage is 
the gist of the action. Breach of contract 
is a legal injury, whether it results in dam- 
age or not. If breach of contract causes 
mental suffering as the sole damage proxi- 
mately resulting from it and such mental 
suffering has been or should have been con- 
templated by the contracting parties as a 
natural and probable result of the breach, 
why not compel the payment of substantial 
damages for the wrong? Is the fear of the 
consequences of increasing litigation greater 
than the desire to do that which justice 
manifestly demands? Has the arbitrary 
denial of the right to damages for mental 
suffering in such cases, on the ground that 
litigation may be unduly encouraged, ever 
been anything but judicial legislation? 

The field within which damages for men- 
tal suffering are allowed in cases of breach 
of contract is, in general, much broader 
than is usually realized. Some jurisdic- 
tions allow damages in such cases where 
other jurisdictions do not, and some courts 
have allowed the assessment of damages 
for mental suffering in some kinds of con- 
tract cases wherein other courts, if they 
ever have to pass on such cases, will pret- 
ty certainly not permit such damages to be 
assessed.** But the number of cases of as- 
sessment of damages for mental suffering 
for breach of contract is considerable, and 
the rule that such damages may be assessed 


(17) See cases cited in 17 C. J. 837, note 86. 
(18) See cases cited in Rauer on Damages, 
§ 79. 
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in those contract cases in which mental suf- 
fering is a natural, probable and proximate 
result of the breach is correct on principle 
and established by a considerable line of 
case authority. 

Mental suffering in contract should not 
be considered as being governed by any 
strange and unusual rules. It must not 
be treated as being outside the field of con- 
tract. All of the confusion that has ever 
arisen in this subject has resulted from the 
inability or unwillingness of some of the 
courts to see that the only real questions 
involved are: 1. ‘Was the mental suffer- 
ing such a result as the parties to the con- 
tract contemplated or should have contem- 
plated at the time of the making of the con- 
tract as a natural and probable resuit of the 
breach thereof?” and, 2. “Did the mental 
suffering result proximately from the 
breach?” If these questions are answered 
in the affirmative, there is no possible rea- 
son, on principle, for denying a recovery 
of compensatory damages for mental snf- 
fering. 

RALPH STANLEY BAUER. 

Champaign, Illinois. 








CRIMINAL LAW — SELF-INCRIMINATION. 


HILLIARD v. STATE. 


Court of Criminal Appeals of Texas. 








May 26, 
1920. 
222 S. W. 553. 
A declaration of one accused of robbery lead- 
ing to the discovery of money or property taken 


is admissible, although made while under ar- 
rest, without warning, and although induced by 
promise and not reduced to writing, but it is 
incumbent upon the state to prove identity of 
the money found and that taken. 





MORROW, J. Appellant is condemned to 
confinement in the penitentiary for a period 
of five years for the offense of robbery with 
firearms. Appellant and Zara Bouldin were 


jointly indicted for robbing John Weldon of 
$51 in money. 
were separately tried. 


The appellant and Bouldin 
Weldon had in his 





possession $51, and while in company with 
Bouldin at night the robbery occurred. A 
person not identified presented a pistol, and 
ordered Weldon and Bouldin to deposit in a 
hat, which the assailant produced, their money. 
Bouldin pretended to put in the hat money 
in his possession, and Weldon deposited $51 
therein. 


The theory of the state was that Bouldin 
and appellant were acting together, and the 
state depended upon circumstantial evidence 
to identify the appellant; one of the circum- 
stances relied upon being the declaration of 
‘appellant made to the sheriff while under 
arrest. The declaration was not in writing, 
and was not brought within the requirements 
of article 810, C. C. P. There was a conflict 
between the testimony of the sheriff and the 
appellant touching the circumstances under 
which the statement was made, and with ref- 
erence to the substance of the statement. It 
is the contention of the appellant that the dec- 
laration was rendered inadmissible because 
it was a verbal statement made to the sher- 
iff without warning while under arrest, and 
was induced by promises and persuasion. This 
is met the claim that the statement led 
to the recovery of the fruits of the crime. 


by 


Weldon, the injured party, had before the 
offense received from the sheriff $53, consist- 
ing, according to the sheriff’s testimony, of 
two $20 bills, and 13 $1 bills. The sheriff 
said that appellant told him where he would 
find the money, and that he, in company with 
appellant, went to the home of appellant’s 
father and found under the house $48, con- 
sisting of thirteen $1 bills, a $10 bill, a $5 
bill, and a $20 bill. According to the state’s 
testimony, there were no peculiarities about 
the money which served to identify it. Ap- 
pellant claimed that before the money was 
obtained the sheriff described it as having 
certain peculiarities which were not observ- 
able in the money secured. Appellant in his 


' testimony said that the sheriff represented 


to him that certain witnesses, whom he named, 
were going to swear to facts which would 
convict the appellant of the offense, but that, 
if he could get the money which Weldon had 
lost, the matter would be hushed up and the 
appellant released; that he then told the sher- 
iff, in substance, that he had not committed 
the offense, but that he had some money 
which he had earned, and which he had hid 
on the sill of his father’s house, and that he 
would go with him and get the money men- 
tioned, as he was willing to surrender it to 
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secure his release; that the inducement for 
this was his reliance on the promise of re- 
lease and belief of the statement made to 
him by the sheriff that he had witnesses who 
would prove his guilt, although in fact he 
had not committed the crime. He supported 
his testimony as to the ownership of the money 
by the evidence of his father. 


If, in fact, the money recovered was that 
of which Weldon was robbed, the declaration 
of the appellant leading to the discovery of 
the money was admissible, although made 
while under arrest without warning, and 
although induced by promises, and not re- 
duced to writing. Jones v. State, 50 Tex. 
Cr. R. 329; 96 S. W. 930; Branch’s Crim. Law, 
§ 222. Since, however, the admissibility of 
his confession or declaration depended upon 
the identity of the money found with that 
which was stolen, it was incumbent upon the 
state to prove such identity. This proof might 
be made by circumstances, but, being contro- 
verted, it was a question for the jury. Bag- 
ley v. State, 3 Tex. App. 166; Hooton vy. State, 
d3 Tex. Cr. R. 6. 108 S. W. 651; Lynne v. 
State, 53 Tex. Cr. R. 376, 111 S. W. 729; Doss 
v. State, 28 Tex. App. 506, 13 S. W. 788; 
Davis v. State, 67 Tex. Cr. R. 400, 152 S. W. 
1096; Branch’s Annotated Penal Code, § 2482. 
That the evidence showing the description of 
the money found and that which was stolen, 
standing alone, was insufficient to establish 
the identity is obvious. There was a differ- 
ence in the aggregate amount and in the de- 
nomination of the bills. Johnson y. State, 36 
Tex. Cr. R. 394, 37 S. W. 424; Wayland v. 
State, 218 S. W. 1068, and authorities therein 
referred to. The single fact which would ren- 
der the confession or declaration of the ap- 
pellant admissible being the identity of the 
property found with that stolen, and this be- 
ing controverted, it was the duty of the Court, 
upon request of the appellant, to submit to the 
jury this question of fact, and make the ad- 
missibility of the confession dependent upon 
its solution by the jury. Doss v. State, 28 
Tex. Cr. R. 506, 13 S. W. 788; Davis v. State, 
68 Tex. Cr. R. 400, 152 S. W. 1096; Branch’s 
Crim. Law, § 236. The special charges re- 
quested upon the subject, while not wholly 
accurate, we think, in connection with the ex- 
ceptions to the Court’s charge and other mat- 
ters in the record, were sufficient to require 
the Court to give an appropriate instruction 
to the jury upon the subject. 


The sheriff obtained a pistol from the home 
of appellant’s father. Both the appellant and 





his father testified that the pistol had been 
placed in the house before the robbery, and 
had not been removed, and was not used in 
committing. the offense. The sheriff testified 
that he exhibited the pistol to the appellant, 
and that he admitted that it was the pistol 
used in the robbery. This declaration was 
made while the appellant was under arrest, 
unwarned, was not reduced to writing, and, 
in our judgment, was erroneously admitted 
over the objection of the appellant. As we un- 
derstand the record, the pistol was not found 
by reason of any declaration made by the ap- 
pellant, but the declaration testified to was 
made after the pistol had been found at the 
home of appellant’s father. Wiseman v. State, 
33 Tex. Cr. R. 383, 26 S. W. 627; Musgrave 
v. State, 28 Tex. App. 57, 11 S. W. 927; Walker 
v. State, 2 Tex. App. 326. * * * 
teversed on other grounds. 


Note—Evidence Disclosed in Violation of 
Right of Accused Against Self-incrimination.— 
The instant case concerns a disclosure by an ac- 
cused in a declaration itself not admissible as 
evidence, and it is held that an article thus dis- 
closed comes under the rule that the wrongful 
obtaining, of evidence by the prosecution cannot 
be urged against its admissibility. 

But it seems to me that this rule has its limi- 
tation on the hither side of invasion of the rule 
against self-incrimination. 

The case to which the opinion refers only holds 
—and very questionably, I think—that a confes- 
sion otherwise objectionable becomes admissible 
by the fact that money of which a deceased was 
robbed was “fraud,” and the opinion says: “Un- 
der our statute this would make the statement 
or confession admissible.” Jones v. State, 50 
Tex. Cr. R. 329, 96 S. W. 930. So the question 
to which we allude is still, as a matter of law, 
an open one, 

The Fifth Amendment of the Federal Constitu- 
tion is found in effect in all of the states except 
two, but even as to these there are “the unwrit- 
ten common law rights which had come to be 
recognized in England in revolt against the 
thumbscrew and rack of early days.” Marshall 
v. Riley, 7 Ga. 367; Thornton vy. State, 117 Wis. 
338, 93 N. W. 1107, 98 Am. St. Rep. 924. 

These constitutional provisions make that 
“which in England was a mere rule of evidence 
become clothed in this country with the impreg- 
nability of a constitutional enactment.” Levy v. 
Superior Court, 105 Cal. 600, 38 Pac. 965, 29 L. 
R. A. 811. 

Thus in State v. Newcomb, 220 Mo, 54, 119 
S. W. 405, it was held that what was disclosed by 
a compulsory physical examination of an ac- 
cused in a rape case was incompetent and inad- 
missible against defendant. 

In Davis v. State, 4 Ga. App. 274, 61 S. E. 132, 
a pistol was discovered on defendant’s person by 
a search against his consent and its introduction 
in evidence was held error. 

In Blum vy. State, 94 Md. 375, 51 Atl. 26, 56 L. 
R. A. 322, it was held that books turned over to 
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a receiver could not be used to show guilt of a 
defendant, because the purpose of the order did 
not have in its contemplation any such result, 
and his obeying the order was to the books being 
used for this purpose a violation of the maxim 
“nemo tenetur se ipsum accusare.” 

McKnight y. U. S., 115 Fed. 972, 54.C. C. A, 
358, holds that to permit a demand to be made 
on a defendant in a criminal case in the presence 
of the jury to produce a document containing in- 
criminating evidence against him could not au- 
thorize its introduction in evidence. 

In State v. Barela, 23 N. M. 395,. 168 Pac. 545, 
L. R. A. 1918B, 844, the opinion is a very ad- 
missible discussion of the law regarding the ad- 
missibility of evidence obtained by examination 
of an accused, but the Court is careful to say 
that where evidence is obtained “by means of 
process of the Court in whatever form, it is inad- 
missible,” citing State v. Jacobs, 50 N. C. (5 
Jones L.) 259, and People v. McCoy, 45 How. Pr. 
216, as instances of such obtaining. 

In Evans y. State, 106 Ga. 519, 32 S. E. 659, 
71 Am. St. Rep. 276, 11 Am. C. R. 695, evidence 
obtained by compelling an accused to put his 
hands in his pockets and surrender a pistol and 
thus disclose he was violating a law made the 
pistol inadmissible. 

And in Calhoun y. State, 144 Ga. 679, 87 S. E. 
893, it was said that while evidence obtained by 
an illegal and unauthorized search is admissible, 
yet “if the accused be compelled to produce the 
incriminating evidence, it will be rejected as be- 
ing in the nature of an involuntary admission. 

In all of the cases where evidence has been 
held admissible, it is carefully stated that no com- 
pulsion of an accused was shown. Thus in State 
v. Cerciello, 86 N. J. L. 309, 90 Atl. 1112, 52 L. 
R. A. (N. S.) 1010, the testimony of experts was 
admitted where the accused made a fingerprint 
incidentally in the act of writing his name on 
request. 








CORRESPONDENCE. 


UNIFORM PROCEDURE. 


Editor, Central Law 

Under the title: “A Plea for a Permanent 
Interstate Uniform Legislative Commission,” 
there appeared a most interesting article in 
the Central Law Journal—Vol. 91, No. 4— 
July 23, by Jesse J. Dunn. 

By experience, the author is well qualified 
to speak, having practiced in states and jur- 
isdictions with different Procedure Acts, and 
for quite a long time was Chief Justice of 
Oklahoma, where appeals to the higher courts, 
whether circuit, equitable or criminal, are all 
taken by a uniform plan, to-wit, by case made. 

Judge Dunn’s article is interesting in the 
fact that it brings history and a few results 
of the work for “Uniform Laws” together on 
the same pages and it is more interesting 


Journal: 











in its failure to specifically point the way 
and illustrate the remedy by presenting a 
uniform model, or pattern for appellate pro- 
cedure. 


We all know that fertile fields for material 
for the “book makers” are found in the va- 
rious Procedure Acts of the States. The book 
makers are not enthusiastic for a uniform 
Procedure Act. 


In Idaho, an attachment goes as a matter 
of right—not so in other States. 


In Oklahoma and Kansas, in an eminent do- 
main proceeding for railroad jrights-of-way, 
the presentation of a petition to the Court, 
showing the due incorporation of a railroad 
company, the actual survey and location of 
its line, and the fact that the company has 
tried and cannot settle or agree on the dam- 
age a land owner would suffer for land re- 
quired for railroad right-of-way would be a 
sufficient showing that the land desired was 
needed for railroad purposes, while in Ore- 
gon the “necessity” would be a point, or ques- 
tion, in issue to be passed upon and deter- 
mined. In Oklahoma, the damages, in the first 
instance, would be assessed by a commission, 
with immediate right-of-way. In Oregon, the 
right of entry would await the action of a jury 
trial. 


In Oklahoma, any case, suit or action, erim- 
inal or civil, would be appealed to the higher 
course by the simple method of a case made; 
while tn Oregon, “Old Bill of Exceptions” is 
still doing business, and I presume in Cali- 
fornia, where Mr. Dunn is now residing, a 
mixture of all these questions and methods 
prevail, and thus it would follow that a de- 
cision apparently in point in Idaho or Oregon, 
or from Iowa, would not be good authority in 
Oklahoma or Kansas or California, and its 
citation only leads to confusion. 


The great trouble, and the difficulty in the 
way of obtaining a uniform Procedure Act 
lies in the lawyers and big business and book 
makers. 

Big business desires appeals to the higher 
courts to be as difficult and expensive as pos- 
sible, for discouragement purposes and a hin- 
drance to the man with limited means; the 
book makers want the cash, while the law- 
yers in the different states prefer to let “well 
enough” alone and to work along familiar 
lines. 

Wisely did Thomas A. Stret speak and write 
when he said: “The existence or non-exist- 
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ence in any state of a shapely and intelligible 
body of statutory law cannot but be a factor 
that will in the end prove a potent one in its 
effects for good.” Law Notes, Feb., 1910, page 
68, No. 4, Vol. 9. 


Truthfully did Mr. Dunn write when he said: 
“One of the burdens of litigation * * * is the 
question of procedure.” 

It is uniform between practically none of 
the states, while if a uniform code for trial 
and appellate practice could be adopted gen- 
erally, there is no way of computing the great 
benefit which would come to the litigants. 

And correctly did Judge Allen, of the Su- 
preme Court of Kansas, portray results when 
he said: “To lack of uniformity in judicial 
procedure may be charged failure of justice, 
which is the most serious charge that can be 
brought against any judicial system.” Quota- 
tion from Mr. Dunn’s article, Central Law 
Journal, Vol. 91, page 68, July 23, 1920. 

How are these to be desired, beneficial re- 
sults to be obtained? How can we get a uni- 
form Procedure Act? 

New Jersey thinks she has the best Pro- 
cedure Act of any of the states. California 
could not be convinced that any improvement 
could be made in the California Practice and 
Appellate Procedure Acts. Oregonians are de- 
lighted with the cumbersome ways and meth- 
ods of “Old Bill of Exceptions” and any sug- 
gestion to them or to the mosquito fighting 
lawyer of New Jersey that an appeal by case 
made method was superior to all others in 
vogue would be laughed at. 

The whole difficulty is in the formation of 
a commission from the various states, sueh 
that the good qualities of any Procedure Act 
of any other state than the one the com- 
missioner was brought up under could be seen. 
It would be difficult to eliminate “Old Bill of 
Exceptions’”—he would have friends by the 
score. 

In my opinion, the old Kansas practice act, 
to be found in Compiled Laws of Kansas, 1885, 
by Dassler, and adopted by Oklahoma, is the 
best, most simple, most certain and direct as 
to correct results, and the best pattern to 
start with that can be found, and for the benefit 
of those seriously thinking any reform in the 
way of a uniform Procedure Act can be brought 
about and, as a “starter’‘ for a reform pat- 
tern in Appellate Procedure and Practice Act, 
| humbly point to an article that appeared in 
the Centrai Law Journal, Vol. 89, page 192, No. 
11, September 12, 1919, entitled: “Case Made 
vs. Old Bill of Exceptions.” 





That article and these suggestions are dedi- 
cated to the American Bar Association and to 
Judge Dunn's “Uniform Interstate Legislative 
Commission.” 

D. C. Lewis. 

Portland, Ore. 








BOOK REVIEWS. 





GLEASON AND OTIS ON INHERITANCE 
TAXATION. 





The subject of inheritance taxation is becom- 
ing a matter of great importance, especially as 
“to the problems arising from graded rates, non- 
resident estates and conflicting jurisdiction. By 
far the most satisfactory and authoritative work 
on this subject is that by L. B. Gleason and 
Alexander Otis of New York, the second edition 
of whose work on Inheritance Taxation has only 
recently appeared. 

The authors’ discussion is based on the vari- 
ous state laws and the new federal law taxing 
inheritances. The discussion even of technical 
matters is simple and the style popular and 
readable. Methods of computation of the tax 
ou life estates and remainder are explained in 
detail. 

It is interesting to note that since 1917 
twenty-five states have amended their statutes 
taxing inheritances and two states (Mississippi 
and New Mexico) are now taxing inheritances 
for the first time. All of these laws are pub- 
lished as an appendix so that it is a matter of 
no labor or difficulty for an attorney to deter- 
mine the amount of a tax of an estate owning 
property in several different states. The forms 
set out are those used in New York with which 
the authors are more familiar. These forms are 
similar to those used in other states and are 
valuable and suggestive. 

Attorneys are required to know the law of 
other states for the reason that most estates 
now contain large blocks of stock in foreign 
corporations. Nearly all states now tax trans- 
fers of stock in domestic corporations owned 
by non-residents. It may be, therefore, that an 
inheritance tax will have to be paid in several 
states besides to the federal government-as well 
as to the state of the decedent’s domicile. The 
tables used in each state for computing the value 
of life estates are also set out in this volume 
which make the labor of computing the value of 
life estates very easy. 

Atogether in every respect it is the best text 
boo; on this subject for the active practitioner, 
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as it supplies and anticipates his needs at every 
point. 

Printed in one volume of 1,138 pages, bound 
in law buekram and published by Matthew 
Bender & Co., Albany, N. Y. 





CASES ON REAL PROPERTY (AMERICAN 
CASE-BOOK SERIES). 





The study of law by the case method has 
become the vogue in all the leading law schools, 
The system has received the indorsement of 
educators everywhere. The chief objection to 
the case method was that there was no ap- 
proach nor introduction and no synthesis at 
the conclusion of the study by which the mul- 
titude of legal principles could be gathered to- 
gether and organized. The first defect is met 
today by an introductory lecture by the profes- 
sor or by a short preview of the whole sub- 
ject in the case-book. The latter is the method 
adopted in the recently completed case-book 
on Property, which is the latest addition to 
the American Casebook Series. 

This case-book is in five volumes and is 
prepared and arranged by four authors. Vol- 
ume I, Personal Property, by Harry A. Bige- 
low, of the University of Chicago Law School; 
Volume II, Rights in Land (including an In- 
troduction to the Law of Real Property), by 
Harry A. Bigelow; Volume III, Titles to Real 
Property, by Ralph W. Aigler, of the Uni- 
versity of Michigan Law School; Volume IV, 
Future Interests, by Albert M. Kales. for- 
merly of Harvard Law School; Vol. V, Wills, 
by George P. Costigan, Jr., of the Northwestern 
University Law School. 


The cases are well selected, going back to 
the earliest English cases and carrying the 
law down to the recent American cases, thus 
tracing the growth of a particular legal prin- 
ciple in a very interesting and enlightening 
manner. 

An interesting feature of this case-book is 
that the latest American cases are annotated 
to show whether they are or are not in ac- 
cord with the weight of American authority 
and other citations are given which evidence 
different applications of the same principle. 
Thus the student is not confined to his case- 
book, but is given access to a carefully se- 
lected list of authorities for further explora- 
tion if he cares to make it. 

Printed in five volumes, bound in olive 
green buckram and published by the West 
Publishing Company, St. Paul, Minn. 





HUMOR OF THE LAW. 





“Why did they arrest the blind man?” 
“The cop saw him blush when the co-ed 
passed by.”—California Pelican. 





Law Professor: Now, Mr. Brown, can you 
give any argument for the defendant? 

Mr. Brown: (Long silence.) 

L. P.: Well, that’s convincing, but it isn’t 
sound.—Cornell Widow. 





Hewitt: Do you believe that college train- 
ing fits a boy for practical life? 

Jewett: It sure does. I have known a 
young fellow who made a record as a sprinter 
at college to become one of the most success- 
ful dodgers of creditors in the community. 





President Prisoners’ Aid Society (to dis- 
charged burglar): What can we do for you, 
man? Have you any plans for the future? 

Burglar: Thank you, kindly, ma’am. I have 
plans in regard to two banks and a jeweler’s. 
—Korsaren (Christiania). 


“Would you rather 
nation than the laws?” 

“I’m not absolutely replied Senator 
Sorghum. “But I cannot fail to observe that 
most people know the songs by heart and do 
not trouble to inform themselves about the 
laws.”—Washington Star. 


write the songs of a 


sure,” 





After having been fined $5 and costs the ex- 
prisoner addressed some rather strenuous lan- 
guage to the Judge and then ran with all his 


might. An officer captured him and brought 
him before the Justice, who fined him $10 
more. 


“Had you been chaste and refined in your 
language,” said the Justice, “you would not 
have been chased and refined.”—Houston Post. 





One of the dark-skinned warriors in camp 
just back from the Champagne grinningly en- 
dorsed the war. 

“No, sah, boss, ah ain’t got a kick. Dis 
ahmy is the real life. Why, do you know, all 
dah time Ah was in France Ah neveh missed 
a meal—not a meal.” 

Surprise, of course from the listener. 

A row of grinning teeth: “Well, of cohse, 
sometimes mah meals was about three or foah 
days late—but Ah got ’em all right.” 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Assignments for Benefit of Creditors—Per- 
sonal Profit.—An assignee or trustee is not per- 
mitted to derive a personal profit from his man- 
agement of the trust property or his dealings 
with it—Boyum v. Jordan, Minn., 178 N. W. 158. 

2. Attorney and Client—Advertising for Busi- 
ness.—An attorney may properly accept a re- 
tainer for the prosecution or defense of an ac- 
tion for divorce when convinced that his client 
has a good cause, but the ethics of the profes- 
sion forbid that an attorney should advertise his 
talents or his skill as a shopkeeper advertises 
his wares.—In re Donovan, S. D., 178 N. W. 143. 





Lien.—Where plaintiff, without consent 
of her attorney, hired on contract contingent on 
success, settled the suit, the attorney could in- 
tervene in the suit and have a lien declared on 
subject-matter of suit for the reasonable value 
of his services.—Schutt v. Bush, Mich., 178 N. 
Ww. 48. 

4. Bankruptey—Composition.—An agreement 
of composition entered into by a number of 
creditors, each acting on the faith of the en- 
gagement of the others, will, in the absence 
of statute, be binding upon them all, for each has 
the undertaking of the others as a considera- 
tion, and the creditor who breaks the agreement 
perpetrates a fraud upon those who adhered to 
it.—Merchants’ Bank of Mobile et al. v. Zadek et 
al.. Ala., 84 So. 715. 

5. Conditional 


Sale.—That a_ conditional 





sale contract was not recorded until within four 
months prior to the bankruptcy, and after in- 
solvency of the purchaser, does not render sur- 





render of the property to seller an unlawful 
preference.—In re Bennett, U. S. D. C., 264 Fed. 
533. 


6. Referee.—The jurisdiction and authority 
bf a referee in bankruptcy under a general 
reference is limited to ordinary administrative 
proceedings in bankruptcy and such controver- 
sial matters as arise therein and are in effect 
a part thereof.—Weidhorn y. Levy, U. S. S. C., 
40 Sup. Ct. 534. 


7. Banks and Banking--Slander of Business. 
—Refusal of a bank to honor a merchants’ or 
traders’ check when sufficient funds are On de- 
posit constitutes a slander of the merchant's 
or trader’s business, and general damages are 
allowed as a matter of course, without proof 
of special damages.—Ilst Nat. Bk. of Forrest City 
v. N. R. MeFall & Co., Ark., 222 N. W. 40. 


8. Ultra Vires.—It is not ultra vires for a 
national bank, which has taken lumber on its 
debt, to contract in disposing of it to have it 
sawed to dimensions required by purchaser; this 
not being engaging in the lumber business, but 
an action necessarily incident to the collection 
of its debt.—Paterson & Edey Lumber Co. v. 
Bank of Mobile, Ala., 84 So. 721. 

9. Bills and Notes—Conditional Acceptance.— 
Where a bill of exchange has been accepted con- 
ditionally, it is a non-negotiable instrument; 
and in an action against the drawee on his ac- 
ceptance, the condition should be set out in the 
complaint, and a compliance therewith alleged. 
—Gulf Export Co. v. People’s Bank of Mobile, 
Ala., 84 So. 714. 

10. Consideration.—A note executed by bank 
directors to make good impairment of bank's as- 
sets so as to enable the institution to continue 
in business is supported by a consideration, and 
recovery cannot be denied on the ground of 
want of consideration—Stern, State Supt. of 
Banks, v. McDonald, Cal., 190 Pac. 221. 

11. Brokers—Rents.—Written authority to a 
broker to make a contract for sale of farm lands 
at a price and on terms stated held not to au- 
thorize a contract for sale at the price named, 
which included the rents for the current year 
already accrued to the vendor.—Edwards v. 
Cobb, U. S. C. C. A., 264 Fed. 488. 

12. Charities — Beneficiaries. — Testamentary 
gift to trustees, invested with discretionary 
powers as to manner of expenditure, to aid a 
school founded by testator, at which white chil- 
dren between the ages of 6 and 21 shall be ad- 
mitted free of tuition, preference to be given 
those who have been in attendance before and 
those who reside in the district, held to suffi- 
ciently describe the beneficiaries, and to be good 
as a gift to a public charity.—Kirtley v. Spen- 
cer, Tex., 222 S. W. 328. 

13. Commerce — Interstate Freight. — Under 
Imployers’ Liability Act (Comp. St. §§ 8657- 
8665), a railway trainman was employed in “in- 
terstate commerce,” if any of the cars in his 
train contained interstate freight.—Philadelphia 
& R. Ry. Co. v. Hancock, U. S. S. C., 40 Sup. Ct. 
§12. 

14. Contracts—Executed Contract—When an 
illegal contract entered into for immoral pur- 
poses has been fully executed, and suit is not 
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brought for the purpose of its enforcement, the 
courts will recognize and enforce any new con- 
tract right or title resulting from its execution. 
—Hall v. Edwards, Tex., 222 S. W. 167. 

15.——Legality.—The presumption is that con- 
tracts are legal and not illegal, and a burden is 
upon him who sets up illegality as a defense in 
a suit to enforce a contract to show how and 
why it is unlawful.—City Ice Co. v. Eastern 
Merch. Ice Co., Pa., 110 Atl. 350. 


16. Merger.—Oral agreements and antece- 
dent writings forming a part of negotiations 
for a contract become merged in the subsequent 
written contract, and are incompetent for the 
purpose of enlarging the scope of such written 
contract.—Harrower v. Insurance Co. of North 
America, Ark., 222 S. W. 39. 

17. Mutuality.—Contract giving defendant 
the exclusive right to act as plaintiff's sales- 
man in a certain territory held unilateral and 
unenforceable, in absence of allegation that de- 
fendant bound himself to buy any amount of 
goods from plaintiff, or that contract was for 
a definite time and could not be abandoned at 
will by defendant.—Ft. Smith Couch & Bedding 
Co. v. George, Tex., 222 S. W. 335. 

18. Corporations—Accepting Benefits —Where 
the president of a corporation, with the approval 
of its receivers, but without authority from the 
directors, made a contract, the terms of which 
were known to the majority of the directors, 
and probably of the stockholders, and the cor- 
poration and its receivers made no objection 


thereto, but continued to accept benefits under 
the contract for more than two years, a ratifi- 
cation of the contract is implied.—Standard 
Roller Bearing Co. v. Hess-Bright Mfg. Co., U. S. 
D. C., 264 Fed. 517. 

19. Contractual Power.—A corporation is 
empowered to enter into contract to enable it 
to carry on the business and accomplish the 
purpose of its existence, unless prohibited by 
law or the provision of its charter.—Houston 
& T. C. R. Co. v. Diamond Press Brick Co., Tex., 
222 S. W. 204. 


20.————-Domicile.—A corporation is domiciled 
in the state under whose laws it is incorporated. 
—Cream of Wheat Co. v. Grand Forks County, 
N. D., U. S. 8S. C., 40 Sup. Ct. 558. 

21. Estoppel.—Attendance at and participa- 
tion in meeting by all stockholders of a cor- 
poration is a waiver of any objection either to 
the regularity of the call for the meeting or to 
its place.—Guaranty Loan Co. v. Fontanel, Cal., 
190 Pac. 177. 

22. Promoter.—A promoter of a corporation 
stands in a fiduciary relation to those associated 
with him and to the proposed company, and is 
bound to act in perfect good faith in all his re- 
lations to the enterprise.—Venie v. Harriet State 
Bank of Minneapolis, Minn., 178 N. W. 170. 

23. Courts — Jurisdiction. — Consent cannot 
give jurisdiction of the subject-matter, but 
venue and jurisdiction of the person may be 
waived by appearance and participation, unless 
seasonably raised in the trial court.—Hines v 
Hines et al., Ala., 84 So. 712. 

24.——-‘Stare Decisis.—Whatever might be said 
as to the soundness of the doctrine of decisions 
of this court that property in the state of a 
married woman is liable to satisfaction of her 
obligation contracted in another state, where 
her property would be so liable in the state of 
the contract, though it would not be if the con- 
tract was made in Kentucky, the rule of stare 
decisis would require this court to follow them. 
—Moody v. Baker, Ky., 222 S. W. 89. 

25. Stare Decisis——Under the maxim stare 
decisis an erroneous decision will not be followed, 
unless it has become an established rule of 
property.—Breeke v. Crew, S. D., 178 N. W. 146. 





26. Covenants—Building Restriction.—A cov- 
enant in a deed, providing that no other build- 
ing should be erected on the lot, and that the 
condition should embrace all stables or out- 
buildings of whatsoever description, is sufficient- 
ly broad to include a garage, which is undoubt- 
edly an outbuilding, and will support an in- 
junction, on the part of- one entitled to enforce 
the same, restraining the grantee from erecting 
a garage.—Ringgold v. Denhardt, Md., 110 Atl. 
321. 

27. Criminal Law—Evidence.—Proof of a sep- 
arate and distinct criminal act similar to that 
involved in the prosecution sometimes becomes 
admissible in evidence to controvert some de- 
fensive theory advanced by the accused, but 
such evidence is to be received only when 
brought clearly within some defined exception 
to the rule excluding it—Higgins v. State, Tex., 
222 S. W. 241. 


28.——Instructions.—A misstatement of the 
law in one part of a charge is not cured by a 
correct statement thereof in another part, as it 
is impossible to know which the jury accepted. 
—Commonwealth v. Ross, Pa., 110 Atl. 327. 


29. Customs and Usages—Repairs.—A local 
custom cannot be shown to render a landlord 
liable for failure to make repairs in contraven- 
tion of the rule that he is not required so to 
do in the absence of agreement or statute.— 
Rundell v, Rogers, Ark., 222 S. W. 19. 


30. Damages — Exemplary Damages.—While 
ordinarily exemplary damages are not allowed 
for breach of contract, the breach may be ac- 
companied by such malicious and oppressive 
conduct as to subject the wrongdoer not only to 
actual but also to exemplary damages.—Scheps 
v. Giles, Tex., 222 S. W. 348. 

31. Speculative.—Loss of profits remote, 
uncertain, contingent, speculative and conjec- 
tural is not allowed as a basis for damages 
from breach of contract.—Union Cotton Co. v. 
Bundurant, Ky., 222 S. W. 66. 

32. Dediecation—Common Law.—A common- 
law “dedication” is the setting apart of land 
for public use, and to constitute it there must 
be an intention by the owner, clearly indicated 
by his words or acts to dedicate the land to 
public use, and an acceptance by the public of 
the dedication. An offer to dedicate land to 
publie use may be revoked by the owner at any 
time before it has been accepted by the public. 
—City of Miami v. Florida East Coast Ry. Co., 
Fla., 84 So. 726. 

33. Deeds—Condition Subsequent.—A _ condi- 
tion subsequent that will defeat an estate cre- 
ated by a deed must be fairly expressed in the 
deed itself, and the words used must create 
the condition, as the court will not supply it if 
the parties fail to express it—Sheets v. Van- 
dalia Ry. Co., Ind., 127 N. E. 609. 

34. Divoree—Cruelty.—A continuing course 
of conduct on the part of either spouse, which 
so grievously wounds the mental feelings, or 
which so utterly destroys the peace of mind 
as to seriously impair the bodily health and en- 
danger the life of reason of the other, or which 
nullifies the legitimate ends and objects of mat- 
rimony, constitutes extreme cruelty within the 
meaning of the statute—Hartshorn v. Hart- 
shorn, Neb., 178 N. W. 186. 

35. Interlocutory Decree. — Interlocutory 
divoree order, “that when one year shall have 
expired after the entry of this interlocutory 
judgment a final judgment and decree shall be 
entered granting a divorce herein,” ete. held 
not to have dissolved the bonds of matrimony.— 
Kinney v. Tri-State Telephone Co. et al., Tex., 
222 S. W. 227. 

36. Equity—Clean Hands.—Equity will not 
cancel deed of trust on ground that by fraud or 
mistake certain clauses had been omitted there- 
from, when purpose of omitted clauses had been 
to enable grantor, a married man, to carry out 
an illegal agreement with a married woman, 
whereby they were each to procure divorces and 
marry each other, though in fact grantor, when 
divorced, married a third person, since he who 
comes into equity must come with clean hands. 
—McFarland v. Bishop, Mo., 222 S. W. 143. 
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37. Fraud.—Fraud itself is never a distinc- 
tive ground for equity jurisdiction, being in 
many cases cognizable in a court of law.—Hunt 
v. Jones, Ala., 84 So. 718. 


38. Multifariousness.—No bill is multifari- 
ous that presents a common point of litigation, 
the decision of which will affect the whole 
subject-matter and settle the rights of all the 
parties, and it is not indispensable that all par- 
ties should have an interest in all the matters 
or be interested to the same extent.—Norfolk 
Southern R. Co. v. Strecklin, U. S. D. C., 264 
Fed. 546. 

39. Estoppel—Acceptance of Benefit.—Where 
a son accepted from his father and stepmother 
deed reciting that it was in consideration of his 
relinquishment of all claim which he might have 
at any time in the future to their estate, such 
son was estopped by the recital to assert title 
in himself to any part of the land of the father 
not conveyed to him.—Martin et al. v. Martin, 
Tex., 222 8S. W. 291. 

40. Disclaimer of Interest.-—Where plain- 
tiff, who had purchased cattle under agreement 
that an associate should share in the loss or 
gain, sued defendant for breach of contract to 
buy the cattle, and plaintiff's associate testified 
at trial, disclaiming any interest, the parties, 
if partners, being joint tenants, and plaintiff 
having recovered the full amount of damages, 
the associate could not thereafter recover from 
defendant.—Church v. Zywert, Mont., 190 Pac. 
291. 











41. Evidence—Conspiracy.—Acts and declara- 
tions of conspirators pending the conspiracy and 
in furtherance of the common design are ad- 
missible against a co-conspirator, though done 
and said in his absence.—Wells vy. Scales, Tex., 
222 S. W. 303. 

42——_Corroboration.—The sole uncorroborat- 
ed testimony of the maker of note that the 
loan was not made to maker, but was made to a 
third party through maker, and that the note 
was intended as a mere memoranda of payee’s 
loans to third party, held not sufficient to over- 
come his written promise to pay.—Kline v. Fitz- 
gerald Bros., Pa., 110 Atl. 348. 

43. Judicial Knowledge.—It is common 
knowledge that almost any contrivance which 
can be used by young children as a whirligig or 
teeter is attractive to them.—Jaworski v. De- 
troit Edison Co., Mich., 178 N. W. 71. 

44. Judicial Notice.—The court takes judi- 
cial notice that the practice of entertaining cus- 
tomers and employes of customers by furnishing 
them liquor, cigars, meals, theater tickets, etc., 
found by the Federal Trade Commission to be 
unfair, has been an incident of business from 
time immemorial, especially as expenditures for 
such purposes are recognized as a proper de- 
duction by the i i 
Jersey Asbestos Co. v. Federal Trade Commis- 
sion, U. S. C. C. A. 264 Fed. 509. 

45. Executors and Administrators—Foreign 
Administrator.—A foreign administrator, though 
appointed at the domicile of the decedent, had 
no interest in the personal property of the de- 
cedent situated in this state——Richardson v. 
Neblett, Miss., 84 So. 695. 

46. Explesives—Contributory Negligence.—It 
was not contributory negligence as a matter of 
law for plaintiff to use kerosene to kindle a fire, 
or to pick up a can of gasoline, left by defen- 
dant with the statement that it contained noth- 
ing explosive which had been placed where 
plaintiff ordinarily kept his kerosene can of 
similar appearance.—Fairbanks, Morse & Co. v. 
Gambill, Tenn., 222 S. W. 5. 

47. Extradition—Fugitive from Justice.—A 
peace officer in the state in which a fugitive 
from another state is found may arrest the 
fugitive without warrant, and detain him for 
the reasonable time necessary for requisition 
proceedings.—Stallings v. Splain, U. S. S. C, 
40 Sup. Ct. 537. 

48. Factors—Definition.—A. factor or commis- 
sion merchant is one engaged in an indepen- 
dent calling, and who buys and sells on commis- 
sion any personal property left with or con- 
signed to him for sale-—G. H. Hammond Co. v. 
Joseph Mercantile Co., Ark., 222 S. W. 27 

















49. Frauds, Statute of—Deed in Escrow.—A 
deed for land delivered in escrow is sufficient 
memorandum under Comp. Laws 1915, § 11977, 
though there is no other written agreement and 
ra ee made.—Supple v. Wheeler, Mich., 
178 N. y i 


50. Fraudulent Conveyances — Preference. — 
A husband who was solvent when he transferred 
to his wife part of notes received in payment 
for their land claimed as a homestead had the 
right to do with his property as he saw fit, even 
to giving it to strangers, and had the right to 
give his wife half the proceeds of the commu- 
nity property sold by them by joint deed, which 
she demanded and received as a condition to 
signing.—Earhart v. Agnew, Tex., 222 S. W. 188. 


51. Guardian and Ward—Final Accounting.— 
The order and decree of the county court as to 
the amount due from the guardian to his ward 
upon the final accounting and settlement of the 
guardian is final and conclusive upon the sure- 
ties upon the guardian’s bond both as to the 
bond entered into upon his appointment or for 
any bond he may have been required to give 
under a license to sell his ward's real estate.— 
Langdon v. Langdon, Neb., 178 N. W. 178. 





52. Guaranty—Contribution.—lIt is not neces- 
sary that the obligation of the principal debtor 
be canceled or satisfied as against him to give 
rise to the right of contribution between guar- 
antors; the obligation arising when payment is 
made to the creditor to whom the guaranty 
runs, though the guarantor who pays the debt 
takes an assignment of it from the creditor, 
instead of having the note representing the debt 
canceled.—Pioneer Mining & Ditch Co. v. David- 
son, Wash., 190 Pac. 242. 


53. Highways—Speed Regulation.—A _  viola- 
tion of the Motor Vehicle Act of 1913 (St. 1913, 
p. 639, regulating the speed of an automobile 
on approaching an intersecting way where the 
view of the road traffic is obstructed, will not 
prevent a recovery for damages caused by a col- 
lision, where such violation could not have con- 
tributed to the accident.—Robinson y. Clemons, 
Cal., 190 Pac. 203. 

54. Homestead—Abandonment.—The mere fil- 
ing, by a widower, of suit to partition home- 
stead, which was not prosecuted but abandoned 
and suit changed to one of trespass to try title 
claiming all the land, did not constitute a 
waiver or abandonment of homestead rights set 
up in reply to the answer of defendants claim- 
ing title to part of the land.—Berry v. Godwin, 
Tex., 222 S. W. 1 

55. Homicide—General Reputation.—On the 
trial of a homicide case, where the defendant 
has put his general reputation in issue, it is 
not competent nor relevant to admit in rebut- 
tal on the part of the prosecution evidence of a 
series of independent acts or particular offenses 
or crimes tending to impeach the defendant’s 
good reputation.—Herring v. State, Miss., 84 So. 
699. 

56. Resisting Arrest.—Where in resistance 
to an illegal arrest the extreme of taking the 
life of the officer is resorted to, the homicide 
cannot at most be more than manslaughter.— 
People v. Gilman, Cal., 190 Pac. 205. 

57. Self-Defense.—A negro had a right to 
procure arms if necessary to protect his home 
and family against an illegal assault by posse 
members endeavoring to discover the wherea- 
bouts of a criminal.—Brown vy. State, Tex., 222 
S. W. 262. 

58. Husband and Wife—Community Property. 
—Where property is acquired during marriage, 
the test of its separate or community character 
is whether it was acquired by community funds 
and credit or separate funds, and the issues and 
profits thereof, there being always a rebuttable 
presumption that it is community property.— 
Rawlings v. Heal, Wash., 190 Pac. 237. 

59. Community Property.—Property ac- 
quired by one who had contracted marriage with 
a man who then had a wife living is her separ- 
ate property and not community property.—By- 
erle v. Bartsch, Wash., 190 Pac. 239. 

60. Fraud.—That a wife stood silent while 
husband bargained with person through whose 
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negligence wife was injured will not constitute 
her husband her agent and render her bound 
by his acts in procuring a settlement and in 
ébtaining her signature to a release; wife main- 
taining that the release was obtained by fraud. 
—Ralston v. Philadelphia Rapid Transit Co., Pa., 
110 Atl. 336. 

61. Injunction—Trespass.—That a trespasser 
has expended large sums in improving the land 
and in completing a pumping station thereon 
after injunction was dissolved and while the 
complaining parties were perfecting their appeal 
cannot move the Supreme Court to refuse such 
parties the relief of injunction asked for, and 
to attempt to award them damages only for the 
interference with their property rights.—Bain- 
ton v. Clarke Equipment Co., Mich., 178 N. W. 
61. 

62. Insuranece—Condition Precedent.—Uncon- 
ditional delivery of a policy, by its terms re- 
quiring payment of the premium as a condition 
precedent to its taking effect, is sufficient to 
constitute a waiver of such term; it being pre- 
sumed from such delivery that the insurer in- 
tended to extend at least a temporary credit 
to insured.—Ginners’ Mut. Underwriters’ Ass'n 
v. Fisher et al., 222 S. W. 285. 

63.——-Consideration.—“Insurance” is a con- 
tract by which one party, in consideration of a 
price paid to him adequate to the risk, becomes 
security to the other against loss by certain 
specified risks; its dominant and characteristic 
feature being to grant indemnity or security 
against loss for a consideration.—Everly v. 
Equitable Surety Co., Ind., 127 N. E. 616 

64. Forfeiture.—Where an insurer, on last 
day of grace for payment of $19.88 quarterly 
premium on life policy, had in its hands $20 be- 
longing to insured as a benefit payable to him 
under a health policy issued by insurer, it can- 
not claim the life policy was forfeited for in- 
sured’s failure to pay the quarterly premium; 
if insurer had in its possession funds belonging 
to insured derived from any source, it was its 
duty to appropriate and apply them to prevent 
forfeiture.—Reliance Life Ins. Co. y. Hardy, Ark., 
222 S..W. 12. 

65. Health Policy.—Where a health policy 
provided benefits if the insured should by dis- 
ease be compelled to “remain continuously and 
strictly within the house” under treatment of a 
regular physician, the fact that insured took air 
and exercise under direction of his physician 
will not preclude recovery, but insured cannot 
recover if the disease was one which required 
him to remain outside of the house rather than 
within it; the insurer having fixed the terms of 











the contract.—Interstate Business Men's Acc. 
Ass’n v. Sanderson, Ark., 222 S. W. 51. 
66. Jury—Right of Trial by.—There is no 


right in a civil case to a trial by jury, unless 
and except so far as there are issues of fact 
to be determined.—In re Peterson, U. S. S. C., 
40 Sup. Ct. 543. 


67. Landlord and Tenant—Surrender.—An 
“abandonment” of premises by lessee is not the 
equivalent of a “surrender”; for, to show a sur- 
render, a mutual agreement between lessor and 
lessee that the lease is terminated must be 
clearly proved, which surrender releases the 
tenant from further liability —Noble v. Sturm, 
Mich., 178 N. W. 99 


68. Libel and Slander—PrivilegedCommunica- 
tion.—In a libel suit brought against a railroad 
company by a discharged baggageman in the 
joint service of an express company and defen- 
dant, based upon a letter to the express com- 
pany by defendant's superintendent requesting 
his discharge because he had carried a pas- 
senger in the baggage car contrary to regula- 
tion, the letter was privileged; the superinten- 
dent in good faith believing the information 
upon which it was based to be true.—Interna- 
tional & G. N. R. Co. v. Edmundson, Tex., 222 
Ss. W. 181. 

69. Limitation of Actions—Amendment.— 
Where the original declaration alleged negli-, 
gence in fastening a cable suspending a politi- 
cal banner to a chimney, and alleged that the 
fall of the chimney was due to such use, it was 
sufficient, and an amendment after the statute 
of limitations had run, alleging also that defen- 





dant maintained the banner, did not change 
the cause of action.—Fidelity Title & Trust Co. 
v. Dubois Electric Co., U. S. S. C., 40 Sup. Ct. 
514. 


70. Malicious Prosecution—Injury and Loss.— 
Damages will not be awarded for the prosecu- 
tion of civil suits with malice and without prob- 
able cause, unless the party sued suffers from 
interference by reason of the suits with his per- 
son or property.—Pye v. Cardwell, Tex., 222 S. 
W. 153. 

Ti. Master and Servant—Negligence.—If 
street railway superintendent was not a passen- 
ger when riding on a car after his day’s work, 
he was a fellow servant of the men operating 
the car, and those operating that with which it 
collided, and cannot recover for injuries due to 
their negligence.—Bernard v. Michigan United 
Traction Co., Mich., 178 N. W. 43. 

72. Municipal Corporations—Subordinate Tri- 
bunals.—The municipal subdivisions are public 
and political organizations as _ distinguished 
from private corporations, and have not the 
same rights to judicial trial and determination 
touching obligations imposed on them for the 
support of strictly public burdens as have other 
corporations and persons.—In re Opinion of the 
Justices, Mass., 127 N. E. 635. 

73. Negligence—Res Ipsa Loquitur.—The fact 
that a customer falls upon a stairway does not 
raise any presumption of negligence on the part 
of the proprietor of the store, and the doctrine 
of res ipsa loquitur does not apply.—Broadston 
v. Beddeo Clothing Co., Neb., 178 N. W. 190. 


74. Parent and Child—Consent of Parent.— 
The sister of a minor who was intrusted with 
the child’s temporary custody does not have au- 
thority to give consent to an operation, but only 
the father of the child may give consent.— 
Moss et al. v. Richworth, Tex., 222 S. W. 225. 

75. Principal and Surety—Consent of Surety. 
—Whether injury results to the surety or not, 
the creditor has no right to make any contract 
with the principal changing the contract with- 
out the consent of the surety to the contract 
actually made.—Wilson v. J. W. Crowdus Drug 
Co. et al., Texas, 222 S. W. 223. . 

76. Intent.—While a contract for a surety 
cannot be extended beyond its terms, it should 
not be construed so strictly as to defeat the 
manifest intention of the parties.—State Camp 
of Pennsylvania of Patriotic Order, Sons of 
America, v. Kelley et al., Pa., 110 Atl. 339. 

77. Railroads—Vigilant Watch.—aA _ railroad 
track is a danger signal, and it is the duty of 
an automobile driver approaching the crossing 
to have his machine under control and keep a 
vigilant lookout for trains.—Hines, Director 
General of Railroads, v. Johnston et al., U. S. 
Cc. C. A., 264 Fed. 465. 


78. Release—Fraud.—The mere circumstance 
of a release not being read to injured party 
does not convict the party obtaining it of fraud 
in procuring it.—Ralston v. Philadelphia Rapid 
Transit Co., Pa., 110 Atl. 329. 


79. Sales—Breach of Contract.—Where buyer 
of lumber breached contract of sale by insist- 
ing that inspection should be made at place of 
delivery as condition precedent for payment, 
while contract required payment when loaded, 
seller was entitled to refuse to further perform. 
—Chas. F. Luehrmann Hardwood Lbr. Co. v. 
Coats & Green, Ark., 222 S. W. 18. 

80. Rescission.—Slight loss is sufficient to 
justify a court of equity in rescinding a con- 
tract of purchase and sale where the purchase 
was induced by the sellers’ fraud.—Kanaman Vv. 
Hubbard, Tex., 222 S. W. 151. 

81. Rescission.—An executed sale may be 
rescinded on account of actual fraud; and, since 
fraud voids all contracts, no title to the prop- 
erty passes under such _ sale.—Snellgrove v. 
Dinglehoef, Ga., 103 S. E. 418. 


82. Vendor and Purchaser—Rescission.—A 











vendee’s right to avoid and rescind a contract 
of sale for fraud of vendor in procuring its ex- 
ecution, or for mistake inducing its execution. 
is not lost by his default on payments due on 
the contract.—De 
Pac. 189. 


Barros vy. Barlin, Cal., 190 

















